OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GEraLd G, MANN
ATTORMNEY uuglul.

Hon. George H. Sheppard
Comptroller of Public Accounta
Austin, Texas o

- Dear Sir:

' Opinion Yo, 0-276'
Ret

- We have rece
under the Texas "Cha
store owned and ope ] : SpoRY
part of the seme cf. Lpa "myal products" stores owned and
operated by Wllzcn\& Os ( 8 separate from said chain

and seljing Mmex il that it owng and operates
in which =aid products ars scld and
sores™ within the meanlug of the "Chain

corperetio
and otaer "

gaged 1n selling athletic equipment
ois", and it owns and operates in Texas
one "store", tern is defined ir the "Chailn Store Tax
Statute", in wh cnly "sporting goods" are sold., Fifty-five
per cent (55%) of the stock of Wilson Sporting Goods Co. is
owned by %ilson & Co., In¢, There is no other connection or
relationship between the twe sorporations.

Your question is whether all of tho stores of sald
two corporations coastitute one single chaim or the stores of
one corporation are a separate chain frox those of the other
corporation.,
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The Texas "Chain Store Tax Statute™ was passed as
Bouse Bill No, 18, 44th legislature, lst Called Session,
Acts 1935; and it is codified as Article 11114 of Vernon's
Annotated Penal Code, It provides that every person, corpora=-
tion, etc., shall pay o license fee on every store they operate,
and a schedula of license fees 13 praescribed whereby the greater
the number of stores operated ths larger is the amount per store
that must be pald. TFor example, if only one store is operated
the license fee is one dollar (§1.00), but if six stores are
operated by the same person the license fees total one hundred
and thirty-two dollars ($l32.00), and if twelve stores are
operated by the sams person the llicense fees total six hundred

and thirty-two dollars ($632.00)., Section & of the Aot pro- .
vides: ‘ : '

"The provisions of thlis Act shall be construed to
apply to svery person, esgent, receiver, trustee, firm,
corporation, copartnership or assocletion, elther domestic
or foreign, which is econtrolled or held with others by
majority stock ownershlp or ultimately controlled or

directsd by one management ¢or acsscclation of ultimate
management "

Section 7 of the Aot provides:

"The verm ‘store' as used in this Act shall be con-
strued to mean and include any store or stores of any mer-
cantile establishment or ostablishments not speclifically
exempted within this Ac¢t which are cwned, operated, main-
tained, or controlled by the same perscn, agent, receiver,
trustee, firm, corporation, copartnership or assoclation,
elther domestio or forelgn, in which goods, wares or
merchandise of any kind are sold, at retail .or wholesale.”

e believe your question is controlled by the case of
H. Z. Butt Grosery Co., v. Sheppard, 137 S. W. (24} 823 (writ of
error refused), in which the Court of Civil Appeals at Austin
held thst in a case in which two corporations each owned and
operated groocery stores and the same person owned a majority
of the siock in each of said corporations all of the stores
owned and operated by both corporations constituted one single
chain by virtue of gaid stock ownership. The court sald: '
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"Sed, 6 was manifestly intended to prevent large
chains of stores, which receive the benefits flowing
from such system (considered end enumerated in part by
the U. S. Supreme Court in S$tate Board of Tax Com'rs.
v. Jackson, 283 U, 5. 527, 51 3. Ct, 540, 75 L. Ed. 1248,
73 A. L. R, 1464, 75 A. L. R. 1536, and in Eurt v. Cooper,
130 Tex. 433, 110 S. Vi. (24) 898, sustaining the validity
of the Act as oonstituting a reasanable olassification),
from circumventing the tax burdens imposed under the Aot,
by organlzing separate corporations to operate them, the
capital stock of which, or a mijority of it, being owned
by a parent oorporation or holding compeny, or by an
individual or assoclation of individuals. Thus through
a common management or control over a number of individual
units or oorporations ths clear purpose of the law would
be defeated, . .

", « « The ownership by Butt of 83% of the stock in
one corporation, and of 755 of the stock in the other,
gave him such unified contrel of both corporations, through
such stock ownershlp, as to bring the stores owned end con-
trolled by such separate corporations under the provisions
of the Aoct; and required that they be treated as one chain
for tax purposes.”

There are no words ian the statute which indicnte that
the Leglislature intended that Sections 8 and 7, as oconstrued by
the H., L. Butt Grocery Co. case, should not apply Just ms
strongly to stores selling different types of merchandise as
they do in a case where all of the stores sell the same kind of
merchandise, In the H. E. Butt Grocery Co. case the stores of
both of the corporations (of whioch the majority stock of each
was owned by the seme perscn) sold groceries, but we think the
Tule would be the same if the stores of cne corporation sold
groceries and the stores of the other corporation sold an
entirely different type of goods.

In the case of State Board of Tax Commissionars v.
Jackson, 283 U. S. 537, 51 5, Ct. 540, 75 L., Ed. 1248, the
Supreme Court of the United States upheld the constitutionality
of the Indisna c¢hain store tax law, which 1s almost identical
with ths Texas "Chain Store Tax Statute." <‘he Court upheld the
statute wherein it levied a larger tax per store on large chains
than it did per store on smaller cheins or on persons owning
only one store, because there is a &ifference in such stores.
The Court said: : '
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". .+ o there are many points of difference between
chain stores and {ndspendently owned unite. Thase consist
in quantity dbuying, whioch involves the application of the
mass process to distridbution, comparable to the mass method
used in production; dbuying for cash and obtaining the
advantage of a cash discount; s in buying, so as not
to overbuy, sand at the sane time keep the stores stocked
with producta suitable in size, style and quaelity for the
neighborhood customers who patronize themj warehousing of
goods and distributing from a single warehouse to numerous
stores; sbundant supvly of capbital, whereby advantage may
be taken of opportunitiss for establishment of new units;

a pricing and sales policy difforent from that of the
~individual store, involving slightly lower prices; a greater
turn-over, and constant enalysis of the turn-over to ascer-
tain relative profits on varying items; unified, and there-
fore cheaper and better advertising for the entire chain in
a given locality; standard forms of display for the promo-
tion of smeles; suporior menasement and method; concentration

of management Iin the special iines of goods hendled by the
chain; speciasl acgounting methods; standardlzation of store

mana§ement, sales policies and goods sold.” (underscoring
ours .

We recognize that such "differencea"™ 1ln respect to
stores in large chains do not exlst to as great an extent where
the stores in the chain do not all sell fhe same kind of mer-
chandlgse as 2xists in a case where all of the stores sell ldenti-
cally the same kind of commoditles, but zome of gnid "differences”
exist, +e balieve enough of szid "dIfTerences” exist to sustaln
the constitutionality of the Act when it 1s conatrued so as to
place “sporting goods" stores szd “"meat produots™ stores irn the
-same chain by virtue of sald stores being controlled by the same
"ma jority stoock ownership™. Even thoush the stores sell different
kinds of merchandise, the followinpg "differences™ exlst: "buying
for cash and obtaining the advantage of a cash discount”; "abun-
dant supply of caplital”; snd "superior menagement and method",

In the case of Unemployment Compensation Commission v.
City Ice & Coal Co0.,21BN. C. 6, 3 3, W, (2d&) 290, the Supreme
Court of North Corolina upheld a provision in the North Caroline
Unemployment Cofipensation Act similar to Sections 6 and 7 in the
Texas "Chain Storg Tax Y*tatute™, and held three corporations
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(of which the majJority stock of each was owned by the game
group of persons) to constitute the same unit within the
meaning and purposes of the Act; and in that case two of the
three corporations engaged exolusively in the buying and
selling of ice and coal, and the other corporation hapdled
only deiry products.

Our answer to your questions is that all of the stores
of sald two c¢orporatlions, towlt, said "sporting goods" store
and sald "meast producis” stores, constitute one single ohain
under the Texas "Chain Store Tax Statute.”

Yours very truly
ATTORNDY GENERAL OF TEXAS

=2

Cecil C. Rotsoh
Assistant
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